THE HEROES OF THE FIRST AMENDMENT.
In 1950, Felix Frankfurter famously observed that "[i)t is a fair summary of history to say that the safeguards of liberty have frequently been forged in controversies involving not very nice people."1 The circumstances of Justice Frankfurter's observation were hardly atypical, for his opinion arose in a Fourth Amendment case involving a man plainly guilty of the crime with which he had been charged -fraudulently altering postage stamps in order to make rela tively ordinary ones especially valuable for collectors. Indeed, Fourth
Amendment cases typically present the phenomenon that Frankfurter pithily identified, for most of the people injured by an unlawful search are those whose unlawfully searched premises contained actual evidence of the actual crime they actually committed. Other dimen sions of constitutional criminal procedure present the phenomenon in a more attenuated way, because liberties like the rights to confront and cross-examine witnesses and to be free of compelled self incrimination are ones in which it is more likely that the procedural defects will bear on the defendant's guilt. But it is still the case that almost all of the American constitutional law of criminal procedure has been built by those whose underlying guilt could not seriously be questioned.
Just as the guilty have shaped our liberties in the realm of criminal procedure, a similar rhetoric identifies the distasteful individuals who have been at the center of the development of the First Amendment. Indeed, some of these individuals have been considerably more distasteful than the "shabby defrauder,"2 to use Justice Frankfurter's words, who was at the center of the Rabinowitz case. Clarence Brandenburg was a local leader of the Ku Klux Klan.3 Jay Near's not totally inaccurate observations about the "Jewish gangsters" in Minneapolis stemmed from a much deeper-seated anti-Semitism.4 Larry Flynt5 thinks it amusing and harmless to celebrate gang rape6 or to portray women as pieces of meat.7 The protagonists in the Skokie litigation8 comprised much of the membership of the American Nazi Party. The most recent important case involving public marches involved a group who appeared to believe that one could not be simul taneously gay and Irish.9 Indeed, even some of the less evil figures at the center of the First Amendment's history have hardly inspired genuine affection. Zechariah Chafee took pains to comment on the Jehovah's Witnesses "astonishing powers of annoyance";10 we suspect that Paul Cohen11 may have been inspired as much by a juvenile desire to annoy his elders as by deep antiwar conviction; most of commercial speech doctrine has developed through litigation launched by such luminaries as the Coors Brewing Company12 and the chain drugstores13 that anchor so many of our strip malls; and numerous other prominent First Amendment litigants could best be described as "cranks. Lenny Bruce may not be particularly well-known to those genera tions that did not experience the 1950s or the 1960s, and if nothing else this book is an important account of an important figure. It would be hard to capture fully all that was Lenny Bruce, but this book goes a long way in that direction. Aided by an audio CD including many of his comedy routines, and accompanied by liberal and valuable lengthy quotations from letters and contemporary accounts, Collins and Skover present a Lenny Bruce who was, on the one hand, an extraor dinarily talented and genuinely funny and insightful comedian and social critic, but was, on the other hand, just as much a narcissistic and self-indulgent drug addict with little sense of himself or his limitations. Indeed, just as the book's material from Bruce's routines make his talent and incisiveness clear, so too do the book's detailed · accounts of Bruce's numerous legal and personal battles make obvious the ultimately fatal flaws in his personality. His ability to irritate audiences was part of his talent and had much to do with his fame, but his ability to infuriate police, prosecutors, judges -even sympathetic onesand especially his own lawyers, whom he fired with some frequency in the wildly mistaken belief that things would go better were he in charge, is a large part of the Lenny Bruce story.
The focus of this book, however, is not on the totality of Lenny Bruce, but on Bruce's engagements with the obscenity laws and with those who enforced them, and it is here that Collins and Skover see Bruce as a hero, precisely the word they use on multiple occasions to describe his relationship with the First Amendment battles for daring to take on the sacred cows of our society, and who became a "martyr" (pp. 8, 447) to the First Amendment because he refused to let himself be censored. As Collins and Skover tell their story, Bruce continued with his outrageous assault on popular sensi bilities even in the face of grave legal -and therefore personalrisk.27
Collins and Skover's book is simultaneously an easy and a hard read. Easy because the authors tell an important story with an impres sive attention to carefully researched detail and with a good balance between extensive quotations from primary materials and their own comprehensive account. Hard because they tell their story, engaging enough on its own terms, with a heavy-handed sense of outrage, a too simple view of the vices and virtues of the major players, and an extraordinarily liberal use of adjectives, adverbs, italics, exclamation points, and all of the other verbal devices that, on a printed page, substitute for pounding one's fist on the table or grabbing the reader by the lapels. Even more irritating, however, is the book's voice, which, in an attempt to get partly inside Bruce and his culture, refers to Bruce only as "Lenny," which far too often uses the "hip" language of the 50s and the 60s, and which comes across as more the behavior of the outcast trying to ingratiate himself with the "in-crowd" than as a successful attempt to tell a story as perceived by the primary players.
The reader who is willing to put up with these stylistic quirks, however, will be rewarded with a fount of information about a genuinely important episode in modern cultural history and with an account of how the law -in this case the law of obscenity -often plays out not only in the Supreme Court of the United States, but also in the behavior and attitudes of police, prosecutors, lawyers, judges, and of course defendants. Even more important, the reader will come away from this book with the best picture we have so far of American obscenity law in transition, for the period of Bruce's legal difficulties was also the period of obscenity law's transformation. When we look carefully at the relationship between Bruce's legal troubles and this period of transition, however, we may see that Bruce was somewhat less of a hero than Collins and Skover make him out to be and is thus better characterized as someone who both used and was used by law in this transitional period. In truth, Bruce might have emerged as even more of a hero had he been somewhat more concerned about the First Amendment and somewhat less concerned about himself.
27. A similar theme can be found in DE GRAZIA, supra note 23, at 444-79.
II.
The law of obscenity, long an easy target for academic commenta tors,28 achieved much of its dismal reputation in the first half of the twentieth century. Although obscenity prosecutions in the United States date from the early part of the nineteenth century, and although such prosecutions were common in that century, most of those prosecutions were directed at "French postcards," at so-called police magazines that described crimes in lurid detail, and at various other publications largely at or beyond the margins of literary merit. 36. Attorney Gen. v. Book Named "God's Little Acre," 93 N.E.2d 819 (Mass. 1950).
As social values changed, the aggressive use of obscenity law began to recede, however, and within not much more than twenty years, the conflicts between obscenity law and serious art and litera ture came almost to an end. Arguably assisted by the line of Supreme Jenkins had earlier emphasized that even with regard to the "appeal to the prurient interest" and "patently offensive to contemporary community standards" prongs of the Miller test, as to which local and not national standards applied, the effect of regional variation was to be small when compared to the importance of First Amendment considerations, considerations that in Jenkins produced a unanimous Supreme Court ruling striking down a Georgia de termination that the motion picture Carnal Knowledge was legally obscene. After Jenkins had made clear that the effect of so-called local standards was to be small, and that the Su Lenny Bruce thus found himself perched on the law in transition, and perched on it in two different ways. First, his comedy act focused on sexual language and sexual imagery at a time when, as just noted, the use of sexually explicit language alone (absent pictures or performances) was on the way out as the basis for an obscenity prosecution. Although it is still the case that material containing only text can be legally obscene,46 in practice the demise of obscenity prosecutions based entirely on words, whether printed or spoken and whether literary or not, started in the early 1950s and was largely complete by the late 1960s. In addition, the offensiveness (to some people) of Bruce's act also fell between two possible meanings of the word "obscene." The first, reflected in obscenity law, is the one under which "obscenity" refers to explicit and offensive portrayals of sex. But the second is that in an ordinary language sense, one occasionally reflected in the law of earlier generations, an "obscenity" is a dirty word, and one whose offensiveness need not relate to sex at all, and certainly not to sexual stimulation. When Justice Harlan in Cohen v. California41 observed that "Fuck the Draft" on the back of Paul Cohen's jacket was unlikely to create sexual stimulation in anyone,48 he merely reflected the fact that an "obscenity," or even "obscene" 189-313 ) and in California (pp. 37-137) for obscenity, it is plain that part of the impetus for his prosecution was more based on vulgarity than on obscenity, and was thus the same impetus that led to prosecutions of others for breach of the peace or other offenses involving the use of what in technical constitutional terminology is the language of "fighting words. "51
In this respect, prosecuting Lenny Bruce for obscenity was signifi cantly a function of the unusual, at least in the doctrinal sense, setting for his act. Had he walked the streets calling people "motherfuckers," he would likely have been prosecuted, as was Cohen and as were his contemporaries and their forebears, for breach of the peace or some offense of that ilk.52 And had he used the same language in the privacy of his own home, or in the workplace or in the barracks, it is almost certain that he would have been prosecuted for nothing at all. Only because a live-comedy club hovered between the public and the private did those with a mind to deal with Bruce, and there were many, find themselves with no fully satisfactory legal avenue, and thus they settled on obscenity as, to them, the least inapt among a number of inapt alternatives.53 IV.
Because Lenny Bruce was being both scatalogically and sexually outrageous (and hilarious) at a time when the law was in transition in these two quite different ways, it is conceivable that he would not have 49. See As noted above, there were, of course, during roughly the same period also numerous obscenity convictions, although at the time of Bruce's legal difficulties the obscenity convictions in New York, at least, appear to have been largely restricted to far less mainstream material.60 Still, the overwhelming direction of the law throughout the country, added to the fact that multiple prosecutions produced no final convictions for Bruce himself,61 reinforces the conclusion that the law was proceeding along a moderately clear line toward deregulation even without Lenny Bruce's intervention. In that respect, it is not entirely clear why we would want to think of Bruce as a hero to the First Amendment. As any good negotiator knows, when you have gotten what you want you should change the subject. Bruce did not understand this basic lesson, and thus under circumstances in which he might well have remained legally invisible -even with the same act -he felt it necessary to draw attention to himself. And under circum stances in which the law might have been persuaded to leave him alone, Bruce did his best to provoke the law into action. Anyone so insensitive as not to realize the effect on then Second Circuit Judge Thurgood Marshall of using the word "nigger" as part of an oral argument (p. 304) was unlikely to have seen the steps, none inconsis tent with his pursuing his art in an uncensored way, that might have left him less vulnerable to the clutches of the law. Now it is possible, indeed probable on Collins and Skover's account, that Bruce's baiting of the law and of authority was not unrelated to his contemporaneous and subsequent fame. Dying62 and being censored63 are both good career moves, and if Bruce had been ignored instead of prosecuted it is quite possible that his humor would have had less of a sting and his name less of a place in history.64
Throughout the book, Collins and Skover make clear that Bruce recognized this, and thus he had a complex relationship with his oppressors. Once Bruce was prosecuted, it became clear that he wanted to be vindicated, but it was equally clear that on repeated occasions he recognized the advantages of having been prosecuted in the first place. It is a vast understatement to note that Bruce did little to minimize the prospects of attracting police and prosecutorial atten tion. In addition to going out of his way to attract legal notice, Bruce also did his best to bungle his legal defenses. He fired a large number 342-49, it is a fair conclusion, shared by many of Bruce's lawyers over the years, that this was the constructive equivalent of an appellate victory for Bruce himself. of very good lawyers,65 interfered with the ones he did not (or had not yet) fired (pp. 61-62, 73, 168-69, 287) , and often wound up ineptly representing himself (pp. 157-59, 301-11). As Collins and Skover document in great detail, Lenny Bruce pro se had both a fool for a client and a fool for a lawyer.
All of this suggests that Collins and Skover's portrayal of Bruce as a largely innocent victim of the law is far from self-evident. He died from a drug overdose (pp. 336-42) at the age of forty, but he was a heroin addict before his legal difficulties started, and forty is probably not too far from the average life expectancy of even noncensored heroin addicts who have been addicted for well over a decade. He spent a great deal of money on his legal defenses, but he most likely squandered much more on drugs, and long before he was first prosecuted he was the kind of person who spent more on the payments and insurance on his Cadillac than he did on food and housing combined (p. 86). Several of his trials and hearings produced first-instance judgments against him, but in light of the fact that Bruce won on a number of occasions and others were winning obscenity cases at the same time, it is hard to say whether the results would not have been different with more competent lawyering from good lawyers unrestrained by their client's ego.
Moreover, although Bruce was prosecuted under the obscenity laws, it is again at least an open question whether his crimes were not more political (or religious) than sexual. Even under the · controversial assumption that there is a sharp demarcation between the two,66 Bruce's offense may well have been mostly that of taking aim at various icons -Eleanor Roosevelt (p. 387), the Catholic Church (pp. 145-46), African Americans (pp. 146, 304), Hiroshima (p. 145), and many others. We do not know for sure whether those he most irritated would have come up with some other method of prosecuting him had the obscenity laws been unavailable, but it is hardly inconceivable that such would have been the case.
It is thus far more murky than Collins and Skover make out that Bruce was a hero of the First Amendment. Even they acknowledge that his multiple legal controversies "had virtually no formal impact on the state or national law of obscenity," (p. 349) and they recognize as well that the law was already on Bruce's side by the time he was alleged to have broken it (p. 404). Moreover, the trends in the law of the time leave open the substantial possibility that different defendant behavior even with the same act would have produced few if any 65. Examples abound throughout the book, but the best flavor comes from the statements of Maurice Rosenfield, pp. 328-29, and from the bitter end of his relationship with the distinguished civil liberties lawyer Ephraim London, pp. 288-89. v.
The characterization of Bruce as a hero, however, whether accurate or not, at least invites us to speculate on the relationship of the First Amendment's heroic figures to the development of First Amendment doctrine. Although it is undoubtedly correct that a motley crew of undesirables has achieved First Amendment promi nence, the standard account that First Amendment doctrine has been built on the foundations of the likes of Collin, Brandenburg, Near, and Flynt appears to be a misleading oversimplification. If we examine the cases in which the First Amendment has been taken in a genuinely new direction, or been brought into a new arena, the chief protagonist has rarely been as unappealing as those on the foregoing list. More often, the litigants at the forefront of genuine First Amendment breakthroughs have either been individually sympathetic or at least have been parties that the courts -and some of the public -are likely to perceive as having been unduly or unfairly persecuted. VI.
Although I disagree with the conclusions that Collins and Skover reach, and although I wish they had written a less stylistically irritating book, there should be no underestimating the importance of the data that they have impressively amassed. The heroic tradition of the First Amendment reflects an insight, largely correct, that particular individuals with particular things to say in a particular way have played an important role in the development of free speech doctrine, likely larger than the role that particular individuals have played in the development of constitutional doctrine in many other areas. In addition, the effect of First Amendment doctrine once crystallized, as the cases of Brandenburg, Collin, Flynt, Near, and many others demonstrate, is to abstract away from individuals and their context, for this abstraction86 is a key feature in explaining just why it is that bad people with harmful things to say have so often been First Amendment victors. If there is a hero in this book, it is less likely to have been Lenny Bruce himself than people like San Francisco Municipal Court Judge Clayton Horn (pp. 61-78), for it was Judge Horn who in the face of appalling courtroom conduct by the defendant nevertheless gave the jury instructions that facilitated Bruce's acquittal. In the face of such genuinely heroic behavior, it says much about the history and entrenchment of the First Amendment that even the nonheroic antics of Lenny Bruce were ultimately unavailing, and that the development of the modern First Amendment, rather than being assisted by Lenny Bruce, was, ironi cally, able to resist him. 
